
IN THE COURT OF COMMON PLEAS OF NORTHAMPTON COUNTY, 

PENNSYLVANIA 

CIVIL DIVISION – LAW 

 

LYNN AMATORE,    :  

Plaintiff  : No.  C-48-CV-2007-977 

: 

v.     :     

: 

HAMPTON HOTEL, INC., and  : 

MICHAEL G. PERRY t/d/b/a  : 

MAINTENANCE BARBERSHOP & : 

SPA FOR MEN,    : 

Defendants  : 

 

 

ORDER AND REASONS 

 

AND NOW, this            day of April, 2009, upon consideration of the Motions for   

Summary Judgment by Defendants, Hampton Hotel, Inc. and Michael G. Perry t/d/b/a 

Maintenance Barbershop & Spa for Men, it is hereby ORDERED and DECREED as that 

Defendants‟ Motions for Summary Judgment are GRANTED.  

 

STATEMENT OF REASONS 

1. This matter was assigned to the Honorable F.P. Kimberly McFadden on the  

February 3, 2009 argument list. 

2. Plaintiff, Lynn Amatore, filed a Complaint on February 7, 2007 asserting causes  

of action in Negligence against Defendants, arising out of Plaintiff‟s trip and fall in front of 

premises owned by Defendant Hampton Hotel, Inc. (hereinafter “Hampton”) and leased to 

Defendant Michael G. Perry (hereinafter “Perry”).   

3. Defendant Hampton filed a Motion for Summary Judgment and brief in support  

thereof on September 15, 2008.   



4. Plaintiff filed an Answer and brief in opposition to Defendant Hampton‟s Motion  

for Summary Judgment on October 13, 2008.  

5. Defendant Perry filed an Answer to Defendant Hampton‟s Motion for Summary  

Judgment on October 27, 2008 and brief in opposition thereto on January 21, 2009.  

6. Defendant Perry filed a Motion for Summary Judgment on October 29, 2008 and a  

brief in support thereof on December 23, 2008.  

7. Plaintiff filed an Answer to Defendant Perry‟s Motion for Summary Judgment on  

November 20, 2008 and brief in opposition thereto on January 26, 2009.   

8. A motion for summary judgment will be granted in those cases in which the  

record clearly shows that no genuine issues of material fact exist and that the moving party is 

entitled to judgment as a matter of law.  Capek v. Devito, 767 A.2d 1047, 1048 n. 1 (Pa. 2001).  

In determining whether to grant summary judgment, this court must view the record in the light 

most favorable to the non-moving party and must resolve all doubts as to the existence of a 

genuine issue of material fact against the moving party.  Potter v. Herman, 762 A.2d 1116, 

1117-18 (Pa. Super. 2000).   

9. In its Motion for Summary Judgment, Defendant Hampton asserts Plaintiff was a 

licensee on the sidewalk and Plaintiff produced no evidence of a breach of Defendant‟s duty to 

Plaintiff as a licensee and no evidence that Defendant knew or should have known of a tripping 

hazard on the sidewalk.  Additionally, Defendant Hampton asserts that the alleged tripping 

hazard was trivial and therefore, any liability on behalf of Defendant Hampton is barred by the 

“trivial defect rule.” 

10. It is axiomatic that in order to recover under a theory of negligence, a party must  

both plead and prove at the time of trial a duty, breach of that duty, causal relationship between 
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the breach and the resulting injury, and actual loss or damages.  Casey v. Geiger, 499 A.2d 

606 (Pa. Super. 1985).  

11. In the instant case, Defendant Hampton was the owner of the premises and 

Defendant Perry leased the premises to operate his salon.  Plaintiff alleges that she sustained 

injuries as a result of an alleged dangerous condition on the sidewalk of the premises.  See 

Plaintiff‟s Complaint at Paragraphs 3-5, 10.  Plaintiff also alleges that she was a business invitee 

of Maintenance Barbershop and Spa for Men, and therefore, “Hampton Hotel had a duty to keep 

such property in reasonably safe condition for use by business invitees of Maintenance 

Barbershop & Spa for Men.”  Id. at Paragraphs 7, 11.  

12. In Pennsylvania, the standard of care that a possessor of land owes to one who  

enters the land depends on whether the person entering is a trespasser, licensee or business 

invitee.  Emge v. Hagosky, 712 A.2d 315, 317 (Pa. Super. 1998).   

13. In the instant case, all parties agree that Plaintiff was the business invitee 

of  

Defendant Perry.  Nonetheless, Defendant Hampton argues it owed Plaintiff a duty 

only as a licensee because Plaintiff was not a business invitee of Defendant Hampton’s 

business.  We disagree.  A landlord is liable to an invitee if he should have known that 

the invitee would reasonably believe that his presence is permitted or desired because 

of its connection with the business of the tenant.  Portee v. Kronzek, 166 A.2d 328, 

331 (Pa. Super. 1960).  Lessors have an additional duty of maintaining the common 

passageways free from any dangerous defects which could be discovered by 

reasonable inspection.  Id.  “The owner of a building who leases out different parts of 
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the building has control over those areas not specifically leased and is, therefore, liable 

for negligence in the maintenance of the controlled areas even though the areas are 

appurtenant to one or more of the leaseholds.”  Id. at 330.   Here, Plaintiff was invited 

on the premises as an invitee of the tenant, Defendant Perry.  However, Defendant 

Hampton retained control over the common area of the sidewalks in front of the 

premises.  Specifically, Defendant Hampton admitted that the premises had numerous 

tenants and Defendant Hampton therefore assumed responsibility for maintaining the 

sidewalk outside the premises at 349 Ferry Street.  See Deposition Testimony of 

Joseph Kassis, at Pages 11, 32.  Where a building is leased to different tenants, the owner 

remains responsible for injuries due to defects in the sidewalk. Bruder v. City of Philadelphia, 

153 A. 725, 727 (Pa. 1931).   Consequently, Plaintiff was a business invitee of both Defendant 

Perry as the tenant and Defendant Hampton as the landlord.   

14. We now turn to whether Defendants breached the duty owed to Plaintiff  

as an invitee.  Possessors of land owe a duty to protect invitees from foreseeable harm.   

Carrender v. Fitterer, 469 A.2d 120, 123 (Pa. 1983).   “A party is subject to liability for 

physical harm caused to an invitee if: he knows of or reasonably should have known of 

the condition and the condition involves an unreasonable risk of harm, he should expect 

that the invitees will not realize it or will fail to protect themselves against it, and the 

party fails to exercise reasonable care to protect the invitees against the danger.”  

Blackman v. Federal Realty Investment Trust, 664 A.2d 139, 142 (Pa. Super. 1995) 

(citing Restatement (Second) of Torts § 343).  Additionally, a business invitee has the 

burden of proving the proprietor of the land either played a part in creating the harmful 
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condition, or that he had actual or constructive notice of such condition.  Moultrey v. 

Great A & P Tea Co.,  422 A.2d 593, 598 (Pa. Super. 1980).  

15. However, both Defendants also argue that, as a matter of law, no defective  

condition existed.  Plaintiff avers that as she was walking in front of the Maintenance 

Barbershop and Spa for Men, the front portion of her flat sandal became caught in the uneven 

grate located on the sidewalk, causing her to fall and sustain injuries.  See Plaintiff‟s Complaint 

at Paragraph 12.  During her deposition, Plaintiff stated that the corner of the cellar doors in the 

sidewalk appeared to be raised “like an inch, inch and a half, two inches.  I didn‟t measure it, so 

I don‟t know exactly.”  See Deposition Testimony of Lynn Amatore at Page 114-15.   

16. “The law does not require that sidewalks shall be free of defects, imperfections,  

irregularities, unevennesses, etc., as the floors of buildings.  A reasonably safe condition is all 

that is necessary.”  German v. City of McKeesport, et al., 8 A.2d 437, 440 (Pa. Super. 1939). 

“[Defendants‟] duty was to maintain the pavement in a condition of reasonable safety, not to 

insure pedestrians traversing it against any and all accidents.  An elevation, depression or 

irregularity in a sidewalk may be so trivial that the court, as a matter of law, is bound to hold that 

there was no negligence in permitting it to exist.”  Van Ormer v. City of Pittsburgh, 31 A.2d 

503, 504 (Pa. 1943).   

17. In the instant case, as stated above, Plaintiff avers that she tripped during daylight  

hours over the “lip” of a basement door which was elevated less than two inches above the 

sidewalk.  Numerous courts have held that such a defect is too trivial to be actionable: Bosack v. 

Pittsburgh Railways Company, 189 A.2d 877 (Pa. 1963) (no negligence for one-half to two inch 

depression in cobblestones); McGlinn v. City of Philadelphia, 186 A. 747 (Pa.1936) (no 
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negligence for difference of 1 1/2 inches in level of abutting curbstones); Newell v. City 

of Pittsburgh, 123 A. 768 (Pa.1924) (no negligence for difference of one and one-half 

inches between flagstones); Cline v. Statler, 34 Pa. D. & C.4th 289 (Adams County 

1997) (no negligence for deviations in sidewalk elevations); Harrison v. Pittsburgh, 44 

A.2d 273 (Pa. 1945) (two inch elevation of manhole cover held trivial).  The instant case 

is also distinguishable from Borlandoe v. United States, 86 F.Supp.2d 493 (E.D. Pa. 2000), 

wherein the court held that defendants breached their duty of care to plaintiff invitee where 

plaintiff tripped over a brick raised 1/4 inch in a brick sidewalk.  However, that decision was 

reached not upon common law grounds but based upon defendants‟ own policy requiring the 

report and repair of any bricks raised by 1/4 inch.   

18. Moreover, the basement door at issue is of a kind and character identical to the  

numerous basement entrances along Ferry Street and much of downtown Easton.  We note that 

“[o]ur climate, with its rain and snow, freezing and melting, frost and thaw, with their effects on 

exposed surfaces, including sidewalks, makes impossible the perfection of evenness to be 

expected in buildings and covered places.”  German, supra at 440-41.   “To impose liability on 

either municipality or property owner for an imperfection as common and usual as that relied on 

to create liability in this case would but an intolerable burden on the property owner and the city 

and encourage carelessness by pedestrians in the use of city streets.  There are certain reasonable 

risks that every person who uses city streets must assume as inconveniences to be set off against 

the advantages of city life, and this case presents one of them.”  Id. at 441.  Slight irregularities 

in the surface of sidewalks, such as that present in the instant case, are unavoidable in a city, and 

are so common as not to constitute any undue hazard to pedestrians.  Van Ormer, supra at 503.  

19. To impose liability on the property owner, the irregularity must be so large and  
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unusual as to appear dangerous to the ordinary pedestrian and everyday passerby.  German, 

supra at 441.  However, in the instant case, Plaintiff‟s brief states that “after the accident, she 

examined the grate, and noticed that the grate lip was approximately one to two inches elevated 

from the sidewalk.  While such an elevation is substantial enough to cause the Plaintiff‟s shoe to 

become caught, such an elevation would not be such an open and obvious defect observable to 

Plaintiff while she was walking and engaged in conversation with other individuals.”  See 

Plaintiff‟s Brief in Opposition to Defendant Hampton‟s Motion for Summary Judgment at Page 

11.   Thus, as Plaintiff admits that the defect was not obvious to her as a pedestrian, it could not 

be so large as to impose liability on the property owner.  Furthermore, “[i]t is the duty of a 

pedestrian to look as he or she walks and to see that which there is to be seen if one looks.”  

Devine v. Samter Bros, Co,, 66 A.2d 779 (Pa. 1949).  “This court has „never yet [gone] so far as 

to excuse the pedestrian using the pavements from the duty of exercising ordinary care.  When 

one abandons the use of his natural senses for the time being, and chooses to walk over a 

pavement by faith exclusively, and is injured because of some defect in the pavement, he has 

only himself to blame.‟” Id.   Here, Plaintiff concedes that she was talking with two other 

individuals as she was walking and looking at them, not at the ground.  See Deposition 

Testimony of Lynn Amatore at Page 100-01.  

20. Nonetheless, Plaintiff argues that her testimony as to the extent of the elevation of  

the door is not that of an expert.  However, we disagree that such a basic issue as assessing the 

distance between the corner of the door and the sidewalk would require an expert report.  

Expert testimony is not required where the issues do not involve scientific, technical or 

other specialized knowledge.  Clearly, scientific and technical opinions are not 

implicated in the instant case.   
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21. Additionally, Plaintiff asserts that the subsequent placing a flower pot on 

the door  

where Plaintiff allegedly fell “evidences the defendants’ mutual obligation to warn of the 

defective condition, as well as the fact that such a condition is in fact hazardous.”  See 

Plaintiff‟s Brief in Opposition to Defendant Perry‟s Motion for Summary Judgment at Page 9.  

Such evidence is clearly inadmissible to establish negligence by Defendants.   The Pennsylvania 

Rules of Evidence specifically state:    

When, after an injury or harm allegedly caused by an event, 
measures are taken which, if taken previously, would have made 
the injury or harm less likely to occur, evidence of the subsequent 
measure is not admissible to prove that the party who took the 
measures was negligent or engaged in culpable conduct, or 
produced, sold, designed, or manufactured a product with a defect 
or a need for a warning or instruction.  

 
Pa.R.E. 407.   

22. Consequently, we hold that the alleged defect over which Plaintiff avers she  

tripped was trivial in nature and Defendants were not negligent as a matter of law in permitting it 

to exist.  Additionally, we need not address Defendant Perry‟s argument that Defendant 

Hampton was solely liable as the grant of Summary Judgement in favor of both Defendants on 

the basis of the trivial defect rule renders Defendants‟ remaining arguments moot.   

23.  For the above-stated reasons, Defendants‟ Motions for Summary Judgment are  

granted.        

 

 

BY THE COURT: 

 

 

__________________________ ,  

F.P. KIMBERLY McFADDEN, P.J. 

            


